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Kpanupukannu yoniicrea cypporaTHoi MaTepbIo
HOBOPOKJIECHHOI0 pe0eHKa: MOCTAHOBKA NMPO00JIeMbI

Cmamusi nocésuena uccied08anuio npooiem cyppocammuo2o MamepuHcmed ¢ mouku 3peHus
Yeon06Ho20 npasa. Packpvieaiomces npodiemvl cyovekma youucmea Mamepvio HOB0POHCOEHHO20
pebenka 6 cuyuae, koeoa Youticmeo co8epuiaemcsi Cyppo2amuol Mamepbio.
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Qualifications of murder by a surrogate mother
of a newborn child: setting the problem

The article is devoted to the study of the problems of surrogacy from the point of view of
criminal law. The problems of the subject of the murder by the mother of a newborn child in the
case when the murder is committed by a surrogate mother are revealed.
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«Ku3Hp 4YenoBeKa — caMblii LIEHHBIA W CaMblidl XPYNKUWA Aap HPUPOJbI»
[1,c.5].

Jletn, 0cOOEHHO HOBOPOXKJIEHHBIE, — CaMbl€ YSI3BUMBIE KMBBIE CYIIECTBA, KO-
TOpBIE HYXKJIAIOTCS B 3alUTE rOCydapcTBa. BBUIy 4Yero, mpecTyrieHusi Takue Kak
yOuiicTBa MaTepbl0 HOBOPOXKJIEHHOTO peOEHKa BCErja BbI3bIBAIOT OOIIECTBEHHBIM
PE30HAHC U NOBBIIIEHHOE BHUMAaHUE CO CTOPOHBI OPTaHOB I'OCY/IApCTBEHHOM BIIACTH.

B cooTBercTBHM CO CTAaTUCTHUKOW ATEHTCTBA MPaBOBOUW MHGPOpPMAIHH, 32 TIPe-
ctyrienue, npeaycmorpentoe c¢r. 106 YK P® B 2017 u 2016 rr. 651510 ocyxaeHo 42
n 59 )xeHIuH cOOTBeTCTBEHHO, B 2018 . — 33[4].

[Ipobnema kBanmudukauuu yOUNHCTBA MaTepbi0 HOBOPOXKIECHHOTO peOeHKa
MPOJOJIKAET OCTAaBAThCSl aKTyalbHOU. B POCCHIICKOM yrOJ0OBHOM 3aKOHOJATENIbLCTBE
JAHHBI BUJI NPECTYIUICHUS BBIAEISAETCS B Ka4€CTBE MPUBUIIETMPOBAHHOIO COCTaBA
MPECTYIUICHUS W HAKa3bIBae€TCS OTPAaHMYEHUEM CBOOOJBI Ha CPOK OT ABYX JO YEThI-
pex JeT, MO0 NPUHYIUTEIbHBIMU Pab0TaMu Ha CPOK A0 ISATH JIET, MO0 JTUIICHUEM
CBOOOJIbI HA TOT kK€ CPOK. BuHa mpu coBeplieHuu yOUNHCTBO MAaT€pbIO HOBOPOKICH-
HOTO pe0eHKa Kak B popMe MpsiMOT0, TaK U KOCBEHHOT'O yMbICIA.

Cornacno ¢1.106 YK PO, nox youiicTBOM MaTepbio HOBOPOXKIEHHOTO peOeH-
Ka MOHMMAaeTcsi YOUICTBO MaTepbhl0 HOBOPOXKJIEHHOTO peOeHKa BOBPEMS WUIIU Cpasy
e TOCJIe POJIOB, a PABHO YOMICTBO MaTepbi0 HOBOPOXKJACHHOTO peOeHKa B YCIOBUSIX
IICUXOTPaBMUPYIOIIEH CUTYallMH WIM B COCTOSHUM IICUXUYECKOIO0 pacCTPOMCTBA, HE
HUCKJIIOYAIOMIETO BMEHIEMOCTH [7].

Mexny TeM, pa3BUTHE MEAUIMHBI CO3/1a€T YCIOBHS, MPU KOTOPBIX HE BCeraa
BO3MOKHO NPHUMEHHUTH MOJOKEHHUSI YTOJOBHOTO 3aKOHOJATENbCTBA K KOHKPETHOM
cutyanuu. Tak, B pOCCHICKOM OOIIECTBE MOJYYMIIO PAaCIpPOCTPAaHEHUE TaKOE sBIIe-
HHE KaK CyppOraTHO€ MaTepUHCTBO.

CornacHo 4. 9 ct. 55 @enepanbHoro 3akona ot 21.11.2011 Ne 323-®3 «O06
OCHOBAax OXpaHbl 30pOBbA Ipaxaad B Poccuiickor Penepaunn» CypporaTHoe mare-
PUHCTBO TPEACTABISIET cOOOM BBIHAIIMBAHUE U POXKJICHHE peOeHKa (B TOM 4HCIIe
IPEXACBPEMEHHBIE POJIbI) TIO IOTOBOPY, 3aKIHOYAEMOMY MEXIy CyppOraTHOW Mare-
pbI0 (KEHIIMHOM, BhIHAIIMBAIOUIEH IO/ MOCJE MepeHoca JOHOPCKOro AMOPUOHA) U
NOTEHUHUAJIIBHBIMA POJAUTENSIMU, YbH MOJIOBBIE KJIETKH MCIOJIB30BAJIUCH ISl OILIOA0-
TBOPEHUS, JTUOO OJMHOKOM KEHIIMHOM, JUIsl KOTOPHIX BbIHAIIMBAHUE W POXKJICHHUE
pebeHKa HEBO3MOKHO 10 METUITMHCKUM TIOKa3aHusM [8].

[Tpu 3TOM Ba)XHO NOHMMAaTh, KOI'O CYUTATh POJUTEISIMU MIPU CYPPOraTHOM Ma-
TEPUHCTBE — FEHETUYECKUX POJUTENECH (CEMEHas mapa, OJWHOKAas JKCHIIWMHA) WJIIU
caMy CyppOraTHYIO MaThb U €€ BO3MOKHOIO CYIIpyTa (€CJIA OHA 3aMYKEM).

Curyarus 3amyTbiBaeTcs erie 0ompine, ecnu 3akazuuku npu IKO (a3xcTpakop-
IIOPAJIbHOE OIUVIOIOTBOPEHNE) MCHOJIB3YIOT HE CBOM I'€HETUYECKUM MaTtepual, a Jo-
HOpckuid. B Takoil curyanuu y peOeHka MOKeT ObITh 10 TpeX Mmap poAUTENeH: TeHe-
TUYECKHE — JOHOPHI OOIMTOB, CHEPMBbI JMOO 3MOpPHMOHA B LEJIOM, COLUAIBHO-
IOPUANYECKUE — 3aKa3YMKU CYppOTaTHOIO MAaTEPUHCTBA U OMOJIOTMYECKUE — CYPpO-
raTHasi MaTh, BBIHOCUBILIAS M POJUBINAS peOCHKA U €€ BO3MOXKHBIN CyNpyr, JeJMB-
I ¢ HEeW TATOThI OEPEMEHHOCTH.

CymectByeT o01iee npaBuio, 3akperieHHoe n. 1 ¢r. 14 u n. 1 c1. 16 ®dene-
panbHOro 3akoHa P® ot 15 Hos10ps 1997 1. Ne 143-D3 «O0 akTax rpaxaaHCcKOro co-
CTOSIHUSI» [9], COrIacCHO KOTOPOMY JJII TOCYJapCTBEHHOM PETUCTPALUU POKIACHUS
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B opranbl 3AI'C cietyeT npeIcTaBUTh 3asBICHUE O POKICHUM peOeHKa, a TAKXKE J0-
KYMEHT O POXJECHUM, BBIIAHHBIN MEIUIIMHCKOW OpraHu3alneil, B KOTOPOU MPOUCXO-
JUITA POJIBI.

CrnenoBatenbHO, CypporaTHas MaTh, pOAMUBIIAs peOCHKA T€HETUUYECKUX POIU-
TeJei-3aKka3uyuKoB, MpeabsBuB B opranbl 3AI'C yka3aHHbIE TOKYMEHTBI, MOKET OBITh
3aMMCaHHON B Ka4e€CTBE MaTepU POAMBIIETOCS PEOCHKA, a MIPEAbIBUB CBUIECTEILCTBO
o Opake, ellle 1 3aperucTpupoBaTh OTLIOM pebeHKa cBoero myxka. Kpome storo, mpa-
BO CyppOraTHOI MaTepH Ha YCTAaHOBJIEHUE MAaTEPUHCTBA OCHOBBIBAETCSA Ha I1. 1 cT. 48
Cewmeiinoro kogekca P® [5]: «...MaTepUHCTBO YCTAaHABJIMBAETCS HA OCHOBAHUM JO-
KYMEHTOB, TOJTBEPKIAIOUINX POXKJICHHUE peOeHKa MaTepbio...», T. €. MaTEPbIO aIl-
pUOpHU CUUTAETCS POAUBLIAS KEHIIMHA.

J51s rocy1apCTBEHHOM pEeTUCTpalliU B KAUeCTBE POJAUTENeH peOeHKa, POXKICH-
HOTO MO MPOTpaMME CYppOTraTHOTO MATE€PUHCTBA, T€HETUYECKUM POJUTENSAM WIH
OJIMHOKOW MaTepH, coryacHo 1. 5 c¢r. 16 ®3 «O06 akTax rpakJIaHCKOTO COCTOSHUS»
[9], nOMHMO TOKYMEHTa O POXKIECHUU U3 MEIUIIMHCKOW OPraHU3alu U CBOUX 3asB-
JIEHUN HEOOXOJIMMO MPEICTABUTh JOKYMEHT, BbIJAHHBIM MEIUIIMHCKOW OpraHu3allM-
el U MOATBEPKIAIOIINUNA (PaKT MOTYUYEHHUSI COTJIacHsl >KEHILMHBI, pOJUBIIEH peOeHKa
(cypporaTHOi MaTepu), Ha 3alTUCh YKA3aHHBIX CYNIPYTrOB POJUTENSIMU peOeHKa.

Takum 00pa3om, 3aKOH UCXOAUT U3 TOTO, YTO MATEPHIO SIBJSETCS Ta KEHIIMHA,
KOTOpasi pojauia pedeHKa, U el MPeJOCTaBICHO MPEUMYIIECTBEHHOE MPABO MPUHU-
MaTbh OKOHYATEJIbHOE PEIICHUE B OTHOLIEHUH HETO.

W3 npuBeNEeHHOrO OMNpeneseHusl CIEeAyeT, YTO CypporaTHas MaTh SIBIIETCS
IOPUIMYECKON U OMOJIOTHYECKON MaTephlo peOeHKa 10 ero mnepenay mo J0roBOpy
JUIaM, @ UMEHHO «IOTEHIUAIbHBIMU POJUTENSIMU, YbH MOJOBBIE KIETKH HCIOJIb30-
BaJIUCh JIJISI OTIOJIOTBOPEHMS, JTMOO0 OJUHOKOM KEHITUHOM, I KOTOPHIX BBIHAIIIM-
BaHUE U POXKJEHUE peOeHKA HEBO3MOXKHO MO METUIIUHCKAM MOKa3aHUSM».

CwmeHa craryca cypporatHoit Mmatepu npoucxoauT B opranax 3AI'C npu peru-
cTpauuu pedeHka. Bo3HHKaeT BOMpoc, Kak KBAIU(PUIIMPOBATH JEHUCTBUS CyppoTrat-
HOM MaTepu MO JUMIICHUIO KU3HU POXKIECHHOTO €€ peOeHKa, B YCIOBUAX MCUXOTPaB-
MUPYIOLIEH CUTYallud WA B COCTOSSHUM TCUXUYECKOTO PACCTPOUMCTBA, HE HCKIIO-
YaroIIero BMEHSIEMOCTH.

Hucno3umusa crateu 106 YK P® npenycmaTpuBaeT yrojJOBHYK) OTBETCTBEH-
HOCTbh UMEHHO 32 YOUICTBO OMOJIOTMYECKON MaTEePbI0 CBOETO pebeHKa, 0e3 MPUBSI3KU
K TOMY (DaKTy KTO K€ UMEHHO SIBJISIETCSI MAaTEPhIO peOEHKA IOPUANYECKU.

A. H. KpacukoB oOpaTui BHUMaHUE Ha TO, YTO JKCHIIMHA MOXXET MPOCTO BhI-
HaIIMBaTh B CBOEM OPraHM3ME HE CBOErOo peOeHKa, MCXOHS U3 POACTBEHHBIX HIIU
MEPKaHTHJILHBIX COOOpakeHuid. Takasi KEHIMHA, TI0 €T0 MHEHHIO, HE MOXET OBITh
npu3HaHa CyObEeKTOM MpecTyIieHus, mpeaycmorpenHoro ct. 106 YK PO [3].

B cocrase npectymnenus, npeaycMmorpenHoro 106 cr. YK P® nanuuecTtBy-
€T chelnualibHbli cyObeKkT — MaTh. [Ipu BBeJAeHUMH TAaHHOTO COCTaBa B KayeCTBE
NPUBHJIETUPOBAHHOIO 3aKOHOJATENb yuell 0c000€ MCUXUUYECKOE COCTOSIHUE YKa-
3aHHOTO CyObEeKTa, B KOTOPOM OH MpeObIBaeT mocie poxjaeHus pedenka. Crpa-
BEIJINBO OTMETHUTh, UTO JKEHIIMHA, COBEpIIaloIlee YOUHCTBO CBOEI0 HOBOPOXK/ICH-
HOTO pebeHKa, He SBISISCh MPU 3TOM IOPUJIMYECKOW MaTepblo, MpeObIBaeT B yKa-
3aHHOM BBIIIIE€ TICUXUYECKOM COCTOSHUHU, 0€PEMEHHOCTb U (PU3UOJOTHUYECKHUE POJIbI
OKa3bIBAIOT HEOJAroNpUATHOE BO3ACHCTBHE HA NCUXUKY KCHIIMHBL. Y OepeMeH-
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HBbIX HAOJII0AIOTCS UIOXOHAPUYECKUE HJIEH, UMIYJIbCUBHOCTh, HaBSI3YMBBIE CO-
cTtosiuusi. Pozpl ABisStOTCSA KaTacTpodoi U peBOIOLMEN I OpraHu3Ma KEHIIUHBI,
3TO CUJIbHEHIIEe noTpsiceHue [2].

B. O. CusuniieBoit [6] npemyaraercst pemeHue 0003HauYeHHON MPOOIEMBI 1Ty-
TEM 3aMEHbI CJIOBa «MaTh» B npeamOyie cT. 106 YromoBHoro koaekca PO cioBamu
«POKEHULIA» U «POJIUIBLHUIIA», U U3JIOKUTH €€ B CIAEAYIONIeH pellakiuu;: «Y OUiCTBO
POKEHUIIEH pOKIaeMoro € pedeHKa BO BpeMs pOAOB WM yOUNHCTBO POIMIBHUIICH
Cpa3dy ke TOCJe POJAOB, a PaBHO yOHUHCTBO POXKIEHHOTO €10 peOeHKa B YCIOBHUSX
MICUXOTPABMHUPYIOIIEH CUTYyallMd WK B COCTOSIHMM NICUXHYECKOTO PaCcCTPOMCTBA, HE
MCKJIFOYAIOIIETO BMEHAEMOCTH...».

[IpencraBusgeTcs, 4TO B yCIOBUSIX HEOJHO3HAYHO CKJIAIBIBAIOIIEHCS MMPAKTUKU
TOJIKOBAHUA CYJaMM 3aKOHOJATENBCTBA, PETJIAMEHTHPYIOIIETO BOIIPOCHI Cypporar-
HOTO MaTE€pPUHCTBA, 0003HAYCHHBIN B JaHHOU paboTe BOMpPOC TPeOyeT JanbHEHIero
U3YYEHUS U IeTAIbHON MpOopabOTKH.
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